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ABSTRACT

This article discusses how intellectual property rights can be used to safeguard computer software. In the past, the idea of intellectual
property rights was divided into two categories: industrial property and copyright. Patents, trademarks, industrial designs, and
source-location indications are all examples of industrial property. Copyright protections extend to works of art, music, and
literature. Software as a notion was not protected by IPR. Computer software started to receive protection under the IPR system as
a result of the expansion and development of the internet in society. Both copyright and patent law offer protection to software.
Computer software is protected by copyright if it is an original work and does not have any connections to technological function.
However, if the computer software demonstrated an inventive step and was fit for industrial use, a patent may be granted.
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Intellectual property is an intellectual work, produced by the intellect of human brain. It is the product of human ingenuity,
knowledge and skills besides labour and capital; .For example, literary work produce by the author, musical work produce by the
misicians,coining of trademarks used in the course of business or trade, design of industrial products etc. are intellectual properties
as they are created by human intellect. However, other similar intangible objects or opportunities with commercial applications and
value also form intellectual property. Thus, geographical indications are also important component of intellectual property.

The definition of “Intellectual Property” as given in WIPO is : “literary, artistic and scientific works, performances artists,
phonograms and broadcasts inventions in all field of human endeavor, scientific discoveries, industrial designs, trademarks, service
marks and commercial name and designations; protection against unfair competition, and all other rights resulting from intellectual
activity in the industrial, scientific, literary and artistic fields( Convention establishing Word Intellectual property Organization
signed at Stockholm on July 14, 967).

Intellectual property in a computer software can be protected under copyright act, patent act as well as trade law. Computer software
protection is much needed in today’s time as of its more and more used as well as development. Computer programme when it is
secured under intellectual law it has legal advantage to a particular technology or industry.

There are two ways for the protection of computer software one is under patent and the other is copyright. Copyright is the most
commonly used to protect computer programme, because writing of a software code is similar to a literary work. The umbrella
organization is WTO. The signatory states are required to provide protection to a range of intellectual property rights, in line with
terms of TRIPs agreement. It is the discretion of the states to give protection for computer programme under copyright or patent
law. Though many states have already granted patent protection to the computer software .Copyright has been the tradition mode
of protection of computer software.

A software related patent is a patent that does claims for substantially all of its invention some feature, function or process embodied
in a computer programme that is execute on a computer .One of the most important contemporary debates is the issue of patentability
of software .There is an intense debate a to what extent such patents should be granted.

Computer programmes when secured by intellectual property, grants a form of legal advantage to a particular industry and
technology. The intellectual property regimes that protect computer software have had a direct impact on the ownership and user
regimes that have been established; the alternatives to propriety software, open source and free software have been philosophical
and practical response to existing legal regimes.

Patent law and software protection

Patent is an award for the inventor and a reward for the investor. The grant of patent for an invention attracts investment because
the commercial exploitation of the invention is possible to its fullest extent during the term of paten. Another major advantage of
the patent system is that it promotes ‘invent around’ concept. Patent is granted only when the invention and its operation or use and
the method by which it is to be performed are fully disclosed.”

A patent represents a quid pro quo. The quid to the patentee is the monopoly, the quo is that he presents to the public the knowledge
which they have not got. It is give and take relationship, where an investor gives his invention to the society and takes exclusive
rights over it for a limited periods of time, after which the invention enters the public domain.?

1 R.Anita Rao & v. Bhanoji Rao, Intellectual Property Rights- a Primer,p.81.
2 Raj Prakash v. mangat Ram Chowdhry MANU/DU/0512/1977).
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Position of software programmes in patent law

The threefold test that qualifies an invention for patenting is covered by the Indian Patent Act of 1970. According to the law, an
invention or technology must be "novel" if it was not previously developed, predicted, published, employed, or in the public domain
anywhere in the world at the time the patent application was made. The term "innovative step" refers to a technical advancement
that the invention makes above the current state of the art, as well as to its increased economic relevance and/or non-obviousness
in light of the available technology. It must be conceptually original, unaffected by common knowledge, and distinct from earlier
inventions of a comparable nature in a way that avoids being obvious. Additionally, the demand for "industrial applicability" means
that the invention is of being manufactured or used in industry.

The innovation must also meet the formal and substantive requirements of a patent application, and it must be a patentable subject
matter. Software and computer programmes as such are not patentable in India, according to the law. According to the Patent Act,
""a mathematical or business method, a computer programme per se, or algorithms" are not inventions and are not, therefore, subject
to patent protection. The report of the joint parliamentary committee that introduced the aforementioned provision said that
"...sometimes the computer programme may comprise certain other elements, auxiliary thereto or produced thereon. The purpose
of this is not to deny them a patent if they are if they are inventions. However, the computer programs as such are not intended to
be granted patent.” The latest Guidelines for Examination of Computer related Inventions (CRIs) which pertain to patentability of
computer programs (including software) provide further clarity in this regard.®

In order to be patentable, new software must actually come with a physical component.* The patent application seeking protection
for software is likely to be approved in India wherever a combination of hardware and software satisfies the patentability conditions
and delivers a further technological effect while resolving a technical issue.

What will be protected when you patent a Software?

Comparatively speaking, a patent offers more reliable protection than copyright. Due to the nature of the claims set forth by the
patentee in the patent document, the precise bounds of patented software are known in a patent. It can safeguard the software's ideas
as well as its functionality. However, computer programmes "per se" are expressly disallowed from patentability under Section 3
of the Patent Act. This does not, however, completely exclude computer programming from the purview of patents. When a
computer programme moves beyond the "per se" status, it becomes patentable. When a computer software like this is implemented
in hardware to address a technical issue, it is said to have gone beyond the status of "per se," provided the hardware component is
To be eligible for patent protection, hardware and software components must be proved to be interdependent in some way.

Applications for patents using computer programmes are scrutinised in the same way as other inventions. The invention must satisfy
the following criteria: it must be "novel," "non-obvious," or contain an inventive step, it must have "industrial applicability," and it
must provide "sufficient disclosure of information."

When assessing patent applications relating to computer programmes, the content of the claim is given more weight than how it is
presented. To determine the relationship between software and hardware components, or the means and function, it is necessary to
analyse the claim's substance. The computer programme is the means, and the structural component or hardware operating with the
aid of the computer software is the function.

Instead of "complete dependence,"” it is necessary to demonstrate some degree of "interdependence™ between the hardware and
software components. To put it another way, means plus function claims must be denied if the structural feature executes the
invention only through the computer programme, as these methods are nothing more than computer programmes per se.

The patent applications involving computer software is widely categorized into three types viz.

* Claims concerning the method or process by which the software generates a technical solution are patentable provided they do
not include business methods, mathematical formulae, algorithms, or computer programmes in and of themselves.

« If an apparatus or system adheres to the means+function format as described above, it is patentable.

* Since computer programmes are nothing more than computer programmes per se, claims relating to computer-readable medium
or computer programme products are not patentable.

In other words, a computer software can be patented if it implements a technical procedure, has hardware restrictions, and produces
a technological result. A computer software can rise above the level of "per se" thanks to these factors, rendering section 3(k) of the
Patent Act irrelevant.®

3 https://www.lexology.com/library/detail.aspx?g=33f758e5-8ad4-4741-94f0-18172267449b
4 https://baskaranslegal.com/blog/2022/09/12/patentability-of-computer-software/
5 https://blog.ipleaders.in/protecting-software-intellectual-property-rights/
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Why is patent protection for software crucial?

Software and computer programmes are protected by copyright laws under the Indian IP framework as soon as the work is
developed. The copyright protection is provided by default, and while registration is not required, it is advised from a perspective
of enforcement. In general, stakeholders and inventors emphasise the importance of software having access to patent protection.
This is so that no one else may manufacture, market, or utilise the innovation in any other way. A patent provides broader protection
for an invention. Independent and small-scale creators can avoid competition from larger organisations with better resources, which
is especially advantageous. Licencing rights come with patents. The inventor may make commercial use of these rights.® A patent
provides a corporation with global recognition and recognition which can lead to rewarding alliance. Overall, the benefits of a patent
may end up outweighing the costs of procuring one.

On the other side, restricting the level of safety by just using a copyright to protect software. It does not effectively protect the idea
and can only be used to enforce software source code copying. Stronger intellectual property protection for software innovations is
important in the current digital era, where a user's security can be broken in seconds, piracy is on the rise, and regular attempts to
scam innocent users are made.

The technological solution that software or computer programmes offer is evaluated in addition to the other patentability criteria
described above. At the moment, four departments of the Indian Patent Offices may have slightly different practises in place and
the language of the law may appear confusing. Engineers, designers, developers, and inventors have a responsibility in such a
situation to seek patent protection for software programmes and, whenever possible, obtain legal precedents to increase the
certainty” around software patents. Aspiring inventors and the Indian software sector at large will find this to be a friendly
environment, and it will also give the Indian Patent Office the chance to harmonise its practises and procedures.

Protection under Copyright Law:

There were lengthy debates in the 1970s and 1980s about whether computer software should be protected under the patent system,
the copyright system, or a sui generis system.

Following these conversations, it became widely acknowledged that computer programmes should be covered by copyright while
devices utilising computer software or inventions relating to software should be covered by patents.

Different sorts of protection are offered by copyright and patent laws. While a patent is an exclusive right granted for an invention,
which is a product or a process that offers a new way of doing something or a new technical solution to a problem, copyright
protection only extends to expressions and does not apply to ideas, procedures, methods of operation, or mathematical concepts as
such.®

In nations that have ratified the Berne Convention for the Protection of Literary and Artistic Works (the Berne Convention),
copyright protection is formality-free, meaning that it is not contingent on formalities like registration or copy deposit.

A well-known type of intellectual property right is copyright. The exclusive right of the author to duplicate his own writing and
forbid others from doing the same is known as copyright. The initial focus of this idea was on the literary and artistic fields. Recent
technological developments have greatly increased copyright protection.

In the modern period, copyright law has expanded protection to include sound recordings, films, broadcasts, cable programming,
and typographical arrangements of publications in addition to literary, dramatic, musical, and artistic works. The area of copyright
law has also been expanded to include computer programmes. A new definition of literary work was created as a result of the
amendment that was made in 1984 and incorporated computer programmes. Computer programmes are the results of intellectual
skill, just as other literary works need time and skill to create. This is the philosophical argument for including computer programmes
as literary works. The term "copyright" is defined in Section 14 [i] of the Act as the exclusive right to do the following act on behalf
of a work or to authorise the performance of the act.

Since the programmer devotes time and effort to the development of the software, it is important to safeguard the owner's hard
work. Each and every piece of software is covered by copyright regulations. As a result, only the form or expression of an idea can
be protected, not the idea itself. For example, copying source code or a section of it is protected, but not duplicating an idea's
process. It is safeguarded for 60 years under copyright laws (depending on the nation). Thus, it seems profitable to protect software
programmes under Copyright law (which is automatic in any case).

Further, Section 2(ffc) of the Copyright Act defines ‘Computer program’ as a set of instructions expressed in words, codes, schemes
or in any other form, including a machine-readable medium, capable of causing a computer to perform a particular task or achieve
a particular result. Hence, the software program can certainly be protected under Copyright law.

6 https://vakilsearch.com/blog/software-patents-in-india/
7 https://baskaranslegal.com/blog/2022/09/12/patentability-of-computer-software/
8 https://curia.europa.eu/juris/document/document.jsf?docid=227305
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Section 2 (0) of the Copyright Act defines “literary work” and includes computer programs, tables and compilations including
computer databases. As per the definition, the computer programme comes under copyright law.

The finest form of intellectual property for computer software is copyright protection. Since less severe requirements must be met
to give copyright protection, they are typically favoured. Once one completes their work, copyright automatically takes effect.
Everyone is allowed to copy the work, and the creator immediately holds the right to manage distribution, etc. The term "original
works of authorship” refers to the code itself in the context of copyright protection.

Advantages of Copyright Software Protection:
1. Since copyrights are inherent and become effective as soon as one completes the work, copyright protection is less strict.

2. Given that copyright protection lasts for the author's lifetime plus 60 more years, protecting software programmes under copyright
law seems to be profitable.

3. The registration process is quick and inexpensive.

4. The owner of the work has certain rights granted to them, including remedies for copyright infringement that allow them to take
legal action against violators and software pirates.

5. It provides protection for the software's organisation, structure, and sequence.

WHAT IS PROTECTED UNDER COPYRIGHT

* A "literary work" is any written work, such as a book. An example of a literary work is software.

* "Artistic work," which includes works in architecture, photography, engravings, sculpture, and painting.

* Only the music, not the words or actions used to perform the music, is protected by copyright under "Musical Works".

* "Sound recording" refers to any audio recording from which additional audio can be created, regardless of the medium on which
the recording was made or the process used to create the audio. Sound recordings include a CD-ROM and a phonogram.

* The term "cinematography" refers to all visual recordings and video clips in its broadest definition.

REGISTRATION OF COPYRIGHT

As soon as a work is created, a copyright is established. The requirement to register a copyright is not stated in the legislation. The
registration is preferred because, in cases of infringement, the registration certificate issued by the Registrar of Copyrights will
serve as prima facie evidence in a court of law.

Registration — The Procedure

The six categories of literary, musical, artistic, cinematographic, sound recording, and computer programme are where all
copyrightable works fall. Both manual offline filing and online filing are options for registering. The owner of the work or its
author may submit the application. A no-objection certificate from the author must be obtained if the application is submitted by
the owner. The work does not have to be previously unpublished. Even a work that has already been published can be copyrighted
as long as the application is supported with the required supporting documentation.

THE AUTHOR/OWNER IS OBLIGATED TO NOTIFY EVERYONE WHO IS INTERESTED IN HAVING THE WORK PROTECTED BY COPYRIGHT
BEFORE FILING THE APPLICATION. THE DETAILS OF THE WORK WILL BE ENTERED IN THE REGISTER OF COPYRIGHTS IF THE REGISTRAR
DOES NOT HEAR ANY OBJECTIONS FROM THE INTERESTED PARTIES WITHIN 30 DAYS OF THE DATE OF FILING AND THE REGISTRAR IS
SATISFIED WITH THE WORK'S ORIGINALITY. THE SAME DOCUMENT WILL BE COPIED, SIGNED, AND GIVEN TO THE APPLICANT.

TERM OF PROTECTION
The term of protection under the Copyright Law is a lifetime of author + 60 years.
What will be protected when you copyright a software

Original literary works that are expressed in some physical form are protected by a copyright. Since source code and object code
are the means by which computer programmes (software) are expressed, they are regarded as literary works. The literal components
of a computer programme are its source and object code, which are protected by the Copyright. However, some suitable non-literal
components, such as the program's basic structure, are also covered by the Copyright. In other words, even if it is not a literary
element per se, the software's visual look can also be protected. However, if the source and object code contain any algorithms that
are extensively used in computer programming, they are ineligible for copyright protection.

A distinction between "idea-expression” is acknowledged on a worldwide scale. It means that only the manifestations of a notion
are protected by copyright; the actual concept, its method, its operational strategies, etc. are not. However, this contrast has not been
recognised by Indian law. because it may be more important to preserve concepts related to a program's visual display than its
expression. Such an idea can be protected even though it is only a metaphorical portion of the computer programme because it is a
part of the overall design of the programme. However, copyright regulations do not apply to the software's core idea or functionality.
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In other words, owners cannot claim ownership of the concept, idea, or principle that underlies the software, as well as the technique
by which it is used, etc.

Owner's rights regarding copyrighted software

In relation to his copyrighted work, the owner of a copyright has the right to assign or grant a licence. The assignment agreement
must be in writing and include the following information: the assignment's duration, royalty, revision, extension, and termination
of the licence. Unless the agreement is renewed, all ownership rights in the software revert to the owner at the conclusion of the
licence period.

Exceptions to Infringement

Since computer software is classified as a literary work, "fair use" and "reverse engineering" have the power to restrict the owner's
rights. In regards to a computer programme, the following actions are not regarded as copyright violations. Making copies or
adapting the computer programme is permitted under the fair use doctrine by the rightful owner in order to back it up, protect
against temporary loss, and utilise it for the intended purpose. Furthermore, reverse engineering is acceptable for
developmental purposes.

Patents vs. Copyright: Which One should You Use?
These two types of intellectual property protection for software programmes have the following key differences:

The practical elements of an invention are safeguarded by patent law. The concept that is expressed is protected by copyright. Under
copyright, the form of expression is protected, and not the idea or concept.®

» The moment a creative work is produced in a fixed, concrete form of expression, copyright takes effect. Before something is made
public, a patent application must be made (although some nations give a grace period for filing a patent application after public
publication).

« Unlike patents, which have a 20-year lifespan, copyright protection lasts for the lifetime of the author plus 50—70 years (the number
of years may vary depending on the type of work being protected).

When a method or piece of software has a creative component, the choice of whether to choose copyright or patent protection
becomes difficult. If a technique or piece of software has inventive elements, one should definitely think about employing patents
to protect it since they provide a far broader and more robust level of protection than copyright

The optimal strategy to safeguard various components of software using the available IP regimes requires both a technical
understanding of the various types of software and a strategic outlook. Copyright and strategically placed patents that cover different
facets of the software are typically needed to provide comprehensive protection for computer programmes. Depending on the
characteristics of the underlying invention elements, each of these IP regimes should be used strategically. Along with the
appropriate regulations in the countries where the software is intended to be commercialized and exploited, it is also important to
consider the business goals of the concerned corporation. In the end, the decision to choose copyright protection versus patent
protection for a software program comes down to the likelihood of success, the costs involved, and the final objectives of the
inventor.

% https://www.kashishipr.com/blog/the-best-mode-of-software-protection-copyright-or-patent/
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